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The rule is well settled that one may for a sufficient consideration, bind 
himself to make a particular disposition of his property and such a contract 
is enforceable upon the promissor's death. Teske v. Dittberner, 65 Neb. 167, 
91 N. W. 181, 101 Am. St. Rep. 614; Svansburg v. Fosseen, 75 Minn. 350, 78 
N. W. Rep. 4. In case the property is realty, a court of equity will compel 
a specific performance. Bolman v. Overall, 80 Ala. 451, 5 So. Rep. 455 ; 
Emery v. Darling, 50 Ohio St. 160, 33 N. E. 715. When the estate consists 
of both real and personal property, specific performance may also be had 
because of the realty involved. McKinnon v. McKinnon, 56 Fed. 409, 5 C. C. 
A. 530; Sharkey v. McDermott, 91 Mo. 647, 4 S. W. Rep. 107; Schutt v. 
Miss. Society, 41 N. J. Eq. 115. In the principal case the court seems 
inclined to think that equity may enforce the contract, even though nothing 
but personal property is involved, and argues that as there are no other 
creditors, "it would be a useless and senseless proceeding to require him 
(the defendant) to pass this property over to the administrator with one 
hand and award him the right, which the law will not deny, to take it back 
with the other." Such a course is doubtless more convenient here, but 
clearly the authority is against allowing specific performance when the remedy 
at law is adequate. PomEROy's Eq. Juris. (3rd Ed.) Vol. 4, § 1401. If such 
specific performance would not be granted, the defendant has no right to 
retain the property but should file his claim and have it allowed by the Pro- 
bate Court in the regular way. 

Corporations — Banks and Banking — Negligence of Directors — Liabil- 
ity for Deceit — Liability to Creditors. — Plaintiff, surety on the bond of the 
State Bank of N, given to indemnify against loss of funds deposited with it, 
sues the directors of the bank to recover the sums he was compelled to pay 
the depositor on the insolvency of the corporation, alleging that they had kept 
the bank open for business and received deposits although they knew that it 
was then insolvent. Held: that the defendants are not liable. Hart v. Evan- 
sou (1905), — N. Dak. — , 105 N. W. Rep. 942. 

The theory of the decision is that the allegations and proof merely show 
gross neglect by the defendant (the only director who appealed) of his duties 
as a director, and no attempt on his part to have the bank discontinue busi- 
ness because of insolvency; and as such duties, on the one hand, were owed 
by him only to the bank, and not to its creditors, and as the act of keeping 
open the bank, on the other hand, was not his individual act but the act of the 
whole board of directors, the plaintiff has shown no cause of action either for 
negligence or deceit. The doctrine adopted by many of the courts is that 
the creditors cannot maintain an action against the directors, in their own 
right, for mismanagement or neglect of corporate affairs resulting in loss of 
corporate assets, as such liability is the result of an obligation owing only to 
the corporation whose agents they are; Landis v. Sea Isle Hotel Co., 31 Atl. 
755; affirmed 53 N. J. Eq. 654; Wilson v. Stevens, 129 Ala. 630, 29 So. 678; 
Zinn v. Mendel, 9 W. Va. 580, 3 Thompson, Corporations, Sec. 4137; unless 
the directors have been guilty of a fraudulent diversion of assets ; Nix v. 
Miller, 26 Colo. 203, 57 Pac. 1084, 2 Wilgus Corp. Cas. 1874; but in several 
cases such actions have been sustained on the ground of a quasi-trust relation- 
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ship between the creditors and directors ; Marshall v. F. & M. Sav. Bank, 85 
Va. 676, 8 S. E. 586, 17 Am. St. Rep. 84, 2 Wilgus Corp. Cas. 1879, Delano v. 
Case, 121 111. 247, 2 Am. St. Rep. 81, affirming 17 111. App. 531 ; Foster v. 
Bank, 88 Fed. 604, 607 ; Bank v. Bossieux, 3 Fed. 817 ; Solomon v. Bates, 1 18 
N. C. 287, 59 Am. St. Rep. 725, 24 S. E. 478. Under circumstances similar 
to those in the principal case, the directors were held liable to a depositor in 
Cassidy v. Uhlmann, 170 N. Y. 505, 63 N. E. 554, where the court overruled 
the defense that the act of keeping the doors open after known insolvency 
was not the act of the individual directors, holding that the directors should, 
as a last resort, make public announcement of the insolvency, which is in 
direct conflict with the statement of Engerud, J., in the case under discussion 
that the defendant "owed no legal duty to personally denounce the bank." 
See also Solomon, v. Bates, supra, Delano v. Case, supra, Baxter v. Coughlin, 
70 Minn. I, 72 N. W. 797 ; Seale v. Baker, 70 Tex. 283, 7 S. W. 742, 8 Am. St. 
Rep. 592; contra, Minton v. Stahlman, 96 Tenn. 98; Duffy v. Byrne, 7 Mo. 
App. 417. The . distinction must be noted between actions to enforce a 
liability for injuries to corporate assets, which must be brought directly by 
the corporation or another for it, and actions to enforce a liability for in- 
juries resulting directly to strangers without affecting the corporate property 
at all ; i. e. torts on third parties. Most of the cases cited in the principal 
case to support the decision belong to the former class, whereas the ground 
of recovery, so far as deceit was relied on, was based on a tort directly upon 
the plaintiff. See Salmon v. Richardson, 30 Conn. 360, 79 Am. Dec. 255; 
Cross v. Sackett, 2 BosworTh (N. Y.) 645; Houston v. Thornton, 122 N. C. 
365- 

Corporations — Issue of Convertible Bonds — Increase of Capital Stock 
— Preemptive Right of Stockholders. — The directors of the defendant com- 
pany entered into an agreement with another corporation to issue to the 
latter, for services to be rendered, a certain amount of bonds convertible into 
stock, at the option of the holders, at any time within five years. Complain- 
ant, a stockholder in the defendent corporation, sues to restrain the issuance 
of the bonds on the ground that the proposed action will deprive him of 
the right to participate in the issue of new stock, which the conversion of 
the bonds will necessitate, to an extent measured by the comparative amount 
of his present holdings, and upon the same terms that other parties partici- 
pate therein. Held, that the complainant is entitled to the relief sought. 
Wall v. Utah Copper Co. et al. (1905), — N. J. Eq. — , 62 Atl. Rep. 533. 

It is well settled that where a corporation increases its capital stock 
each of the old shareholders has a prior right to subscribe for the pro- 
portionate amount of the new stock, according to his holdings of the old. 
Dousman v. Smelting Co., 40 Wis. 418; 2 Wilgus Corp. Cas. 1703; Real 
Estate Trust Co. v. Bird, 90 Md. 229, 44 Atl. 1048; Hammond v. Edison 
Illuminating Co., 131 Mich 79, 90 N. W. 1040. But if outside parties offer 
bona fide to take the new issue at a premium, this preemptive right does not 
exist unless the shareholder is also willing to pay the offered price. Stokes 
v. Continental Trust Co., 99 App. Div. 377, 91 N. Y. Supp. 239. Where the 
increase is for the purpose of raising additional funds, the prior right of the 



